The Mal aysian Tinber Certification
scheme and the FSC

JOANGOHut an2, Mal aysi a

Key issues identified?®
FSC through its ‘collaboration’” with MICC has been lending legitinacy to a nati ona
certification schenme principally set up in order to revive Ml aysia's tinber exports to
Eur ope.
FSC has been lending legitimacy to a ‘standard devel opment process’ which disregards
NGO concerns and | ndi genous Peoples rights, while potentially legitimzing the extinc-
tion of Native Customary Rights to land and forests.
FSC s nane has been used for public relations purposes by the MICC in their ‘flawed
st andard devel opnent process

1. Introduction

In order to understand the background for the current confusion and di sputes over ‘tinber
certification’ involving both the MICC and FSC in Malaysia, it is useful to get an overview of
Peopl es and forests in Malaysia, land and forest jurisdiction, and the conflicts underpinning
forestry in this country. The first section therefore presents such a brief overview

1.1 Mual aysia, Peoples and Forests

Mal aysia is conprised of 11 states in Peninsular Mlaysia, and two states in East Ml aysia
i.e. Sabah and Sarawak, on the island of Borneo. The | argest state in Ml aysia, Sarawak, is
approxi mately equal in area to the whole of Peninsular Ml aysia, while Sabah is the second
| argest state.

Approxi mately 80% of the population is found in Peninsular Mal aysia and 20% i n Sabah and
Sarawak. The Orang Asli are the indigenous mnority peoples of Peninsular Milaysia, conprising
just 0.5 per cent of the current national population of 22.8 mllion. The term‘COrang Asli’
nmeaning ‘first peoples’, is a collective termfor the 18 ethnic subgroups officially classi-
fied for adm nistrative purposes under Negrito, Senoi and Aboriginal Ml ay. The smallest anbng
these three categories are the Negritos, conprising a little over three per cent of the Orang
Asli popul ation. The Senoi are the |argest group, with about 54 per cent of the Orang Asli
popul ati on and the Aboriginal Ml ays are the second | argest group at about 43 per cent. The
nmaj or groups in Peninsular Ml aysia are the Mal ays, Chinese and Indians, and others such as
Eur asi ans, and | ndonesian and Filipino mgrants.

The majority popul ati on of Sabah and Sarawak are indi genous peoples. There are 39 indi genous
groups and sub-groups in Sabah, with the |argest being the Kadazandusuns. In Sarawak, there
are 37 different indigenous groups and sub-groups, the |argest being the Ibans. The indi genous
peopl es of Sabah, Sarawak and Orang Asli of Peninsular Ml aysia are collectively termed ‘ Orang
Asal ' 4, which nmeans ‘ Original Peoples’. Al though they have distinct |anguages, cultures, life-
styles and livelihoods, they share one thing in common: a cl ose physical, cultural and spir-
itual relationship with the Iand and forests. To the indigenous peoples in Ml aysia, |and and
forest is aliving entity, with spirituality and a sacredness of its own. This means that the
land and forests provides themw th food, clothing, nedicines, fuel, and all naterials neces-
sary for their existence. Land and forests is also the school for the present and future gen-
eration, and the abode of their ancestors. Land and forests, therefore, gives |life and neaning
to their whole being; for it is in the land that their history and identity is contained

1.2 Land and Forest Legislation and Policies

In the Mal aysi an Federation, the 13 states have jurisdiction over |land, forests, fishery,
agriculture, water resources and |local authority areas. This nmeans that individual states have
power of decision over the use and allocation of resources. In the adm nistration and manage-
nment of forestry resources, for exanple, each State has its own Forestry Departnent and re-

| ated agencies to inplenent forestry policies at state, district and |ocal adm nistrative

|l evels. Constitutionally though, the federal government has the power to establish departnents
or mnistries for resource conservation and i nform|ocal governnent of their plans. State
agriculture and forestry departnents are obliged, under the constitution, to refer to the
federal counterparts on certain matters.



In practice, however, there are contradictions between federal and state policies on |and,
forests and the environnent. The states have pursued their own |land and forest policies, even
where they appear to contradict federal policies, and vice versa. |In practice, too, there are
two contrasting/conflicting views of the forests. On the one hand, forests are seen as physi -
cal and econom c resources, controlled by the state, private |ogging conpani es and individual s
whose main concern is in the comercial value of trees to generate revenue and incone. On the
other hand, forests are generally seen by indigenous and forest-dependent peoples as a physi-
cal, social, cultural and spiritual resource, for livelihoods as well as the basis of beliefs,
identity and survival. The state recognises only that the forestry departnment is the ‘custo-
dian’ of forest resources, and this being so, disregards that indigenous peoples have been
stewards of the forests since tine inmrenori al

The devel opnent options, undertaken by federal and state governments, which view forests as a
land resource for comercial agricultural devel opnent and tinber extraction for donestic con-
sunption and exports, have led to loss of land and |ivelihoods for indigenous and forest-
dependent peoples (see Appendix 2). In particular, the customary rights to |and and forests of
the Orang Asal (indigenous) comrunities have been revoked by such practices by states, which
deened it illegal and punishable to occupy | ands when | egal certificates and titles are not
issued to themby the state. As a result, indigenous peoples found accessing or traversing
‘state-owned’ forest areas have been evicted fromtheir ancestral |ands and resettled by the
state. |ndigenous wonmen have even | ess power to defend their customary |land rights and are
often nost affected when community access to, and control over, forest and | and resources are
prohibited or restricted by the state.

1.3 Forests Conflicts and Probl ens

The forest is thus a contested resource, given the many different values, functions and inter-
ests it holds for different people. The state and the powerful private corporations and indi-
vidual s often have the upper hand in decision-nmaking and control of forests resources. In

al nost all contested forest areas, there is a |long running struggle by indigenous and forest-
dependent peoples to defend their rights. |ndigenous peopl es have been, and still are strug-
gling to defend forests agai nst exploitation or devel opnent that has adverse inpacts on |ive-
lihoods and social, cultural, political and spiritual heritage

Wien all efforts at negotiations have failed, the affected conmmunities, or activists, have had
no other option but to resort to peaceful denpnstrations and have often ended up being ar-
rested, inprisoned, beaten, or even nmurdered, allegedly by the police, mlitary or hired
thugs. In the case of Sarawak, |arge-scale arrests occurred in the 1980s when indi genous peo-
pl es nounted bl ockades and denpnstrations to prevent the encroachnment of |oggi ng conpanies
into their forests. Today, peaceful blockades and denonstrations agai nst the encroachnent of

| oggi ng and | arge-scale comercial agriculture projects such as oil palmplantations are stil
continuing. Mre recently, the indigenous peoples have begun to resort to the courts to settle
di sputes, especially over rights to their traditional territories®.

2. The Mal aysi an Tinber Certification Schene for ‘Sustainable Forest Managenent

This section briefly considers howthe interest in certification anbng Mal aysi an i ndustry and
government was conceived and how it has devel oped since the 1980’ s.

2.1 Background on the devel opnent of certification in Ml aysia

I ndi genous and | ocal forest communities have all eged that |oggi ng conpani es were encroaching
into their ancestral |ands and forests, threatening their survival and livelihoods. Since the
early 1980s, the indigenous Penan, Kenyah, Kayans and | bans of Sarawak, driven into despera-
tion, began setting up human bl ockades to defend their tenure and user-rights over ancestra

Il ands and forests. This alerted the national and international comunities to support the

i ndi genous cause. Because native livelihood issues are inextricably linked to | ogging, con-
sunmer countries with active environnmental novenents, such as those of Western Europe, called
for the boycott of tropical tinmber sourced fromindi genous peoples’ forest areas®. Many tinber
produci ng and exporting countries, |ike Malaysia, have had to | ook for solutions to be able to
sell to European nmarkets that increasingly demand ‘independent’ verification that production
is socially and environmental |y ‘sustainable’

As international attention on the |logging and native |and issues grew, the Ml aysian state and
federal governnents becane increasingly concerned that the continued calls for boycott of
tropical tinmber could have inplications for the highly lucrative tinber business. In view of
this, various steps were taken such as inviting ITTOto send a study teamto | ook into Sara-
wak's forestry (I1TTO 1990). Other neasures were continually in use to protect the tinber
industry & tinber interests including the on-going nove to ‘devel op certification in Ml ay-
sia'.



2.2 Developing the national certification schene?

The Mal aysian Tinber Certification Council (MICC) was created in October 1998 “as an independ-
ent non-profit organisation to establish and operate a voluntary national tinber certification
schene in Ml aysia”® (NTCC 1999). The underlying purpose of the MICC was stated by Primary
Industries Mnister Datuk Seri Dr Lim Keng Yaik, in 2002

“Mal aysia wanted to revive its tinber-product exports to Europe where the trade has suf-
fered fromthe ill-founded perception that the products did not come from well -nmanaged
forests.” (Lim 2002)

As such, the MICC was, fromthe outset, principally intended as a way to avoid boycotts and
get narket access especially to the European and North Anerican nmarkets for Ml aysian tinber.

The process of developing a national certification standard for Mal aysia conprised tw phases:

Stage 1: From 1994 to October 1998 - A technical design phase culmnating in the establish-
ment of the National Tinber Certification Council and a draft set of standards (MC& ) to be
used as the basis of the Malaysia's national certification schene. The NTCC (henceforth
referred to as MICC) becane operational in January 1999

Stage 2: From January 1999 to present — Refinement and nodification of the standard to
ensure international recognition and capacity building (Sandom and Sinula 2001).

The first draft of the national certification standard was produced in 1996, which was largely
based on the |1SO 14000 generic forestry standards and | TTO Gui del i nes for Sustainabl e Forest
Managenent. The National Committee on Sustai nabl e Forest Managenent coordi nated the work and

| argely consisted of governnent agencies, State Forestry Departnents, the tinber industry and
the research community. NGOs hardly participated, nor were asked to contribute to the process
at this early stage (Sandom and Sinula 2001).

In 1998 the MICC started its work for the devel opment of a nore detailed national certifica-
tion standard, called the Malaysian Criteria and Indicators (MC& ) for Sustainable Forest
Managenent (SFM within the I TTO franework. In md-1999, MICC opened up the di scussion process
by inviting a broader spectrum of social and environmental groups including comunity-based

i ndi genous groups and communities to be involved in the process “to review, discuss and im
prove the MC& ”. These groups included the Borneo Resources Institute (BRI MAS), KERUAN Asso-
ciation, and the Institute for Devel opnent and Alternative Living (I DEAL) from Sarawak, Part-
ners of Comunity Organisations (PACCS) from Sabah, Center for Orang Asli Concerns (CQAC) from
Peni nsul ar Mal aysia, as well as the national Sahabat Al am Mal aysia (Friends of the Earth M-

| aysi a) .

The certification criteria, indicators, activities and standards of performance (SOP) were
identified and finalized in 14 nonths and conprised 7 criteria and 50 indicators. The revised
version was published on Decenber 29'", 1999 as the “Malaysian Criteria, Indicators, Activities
and Standards of Performance (MC& ) for Forest Managenent Certification (Forest Managenent

Unit Level)” (Sandom and Sinula, 2001).

However the concerns and suggestions raised which related to the protection of Indigenous
Peopl es rights had not been adequately addressed despite numerous inputs and subni ssions being
made to this effect.

On the 6'" and 7'" of Decenber 2000, the MICC together with FSC, WAF- Ml aysia, Tropical Forest
Trust (TFT) and the Gernan Agency for Technical Cooperation (GIZ) jointly organi sed a Wrkshop
on Forest Certification as a step “to initiate work towards the formation of the Ml aysia
Wor ki ng Group” (MICC 2000). The workshop was al so ainmed at providing informati on on the MICC
and FSC certification schenes as well as explaining the purpose and requirenments for formng
the Mal aysia Working group. At the workshop it becane apparent that many things had been de-

ci ded between MICC and FSC without relevant stakehol ders being kept infornmed. At the neeting
several NGOs issued a statement saying:

“We continue to be involved in this process because we are genuinely interested in
achi evi ng sustainabl e forest managenent in Ml aysia, which fully recognises the rights
of indigenous and | ocal comunities, is ecologically sound and economi cally sustain-
abl e.

We are surprised that since the regional and national consultations in 1999, specific



steps have taken place w thout any information communicated to those of us who took
part in those neetings, |let alone any consultation over these decisions which cul mnate
in the current workshop.

The FSC and NTCC Mal aysi a have finalised the Terns of Reference, which leaves little or
no opportunities for any serious consultation.

We had clearly expressed our views and position over the draft MC & I, as attached. |f
those issues are not seriously pursued, then any discussion of harnonising the MC & |
with the FSC principles and criteria would be premature and inconsistent with the
spirit of genuine consultation.

Qur aimis not to have a greenwash where a system considered “international” is adopted
to certify tinber trade that bears no relation to the reality of the forest and its
peopl es.

W therefore call for continuing and wider consultations on the issues identified at
the 1999 regional and national neetings, with full and effective participation of af-
fected communities, including the tinely availability of full information, in |ocal

| anguages”. (POASM et al®, 2000)

The wor kshop proceeded and resulted in the formati on of a National Steering Conmmittee (NSC) to
exanm ne the ternms and conditions for further FSC MICC col | aboration. The NSC consisted of four
i nterest groups nanmely Econonmic, Environment, Social and Direct Resource Managers?®, despite
there never being any real consensus about the validity of these four ‘chanbers’. Furthernore
the MICC Chair was also to lead the NSC, while claiming that it was ‘independent’.

The MICC apparently hoped that the deliberations of the NSC would lead to the formation of a
wor ki ng group that the FSC woul d endorse as an ‘' FSC wor ki ng group’. This, however, has not
happened.

The communi ty-based groups and NGOs, despite being concerned about the process as stated
above, continued to participate in the MICC MC& process hopeful that their concerns and the
aspirations of the indigenous peoples would be adequately addressed. However, during 2001,
they becane further disillusioned with the MICC and the reasons for initiating the MC& . In
fact, it becanme evident that their continued participation in the MICC MC& process would only
have lent legitimacy to the violation of the rights of the indigenous communities invol ved.

Thus, in July 2001, 10 social and conmmunity-based NGOs'! which had been involved with the MICC
consultations, plus five nomnated menbers in the NSC, announced their w thdrawal fromthe
MICC/ MC& process and the NSC, stating that:

“We had agreed to participate, and during the process, we have seen how the NTCC is not
able to resolve critical “stakeholders” main issues. Mre inportantly, the NSC neeting
and ot her processes give very little roomfor real dialogue and our presence nay only
be used to legitinise indigenous and | ocal forest communities’ participation in the
process.

Furthernore, we expect that critical stakeholders, especially indigenous and | ocal
forest communities, will be informed in their own | anguage(s) about the certification
processes, rights and responsibilities, and that participation will be genuine and
credible. Yet the NTCC and WAFM are cooperating to forma Milti-Stakehol der Wr ki ng
G oup, that for some reason other NGOs and communities are not directly involved, and
that is in clear violation of FSC s guidelines on Wrking G oup Procedures (FSC Docu-
ment 4.2). Yet, despite NTCC claimng to be i ndependent of the National Steering Com
mttee (NSC), the fact is that it is NTCCs Dr. Freezailah who heads it. ...There has
been no consensus on proceeding with four ‘chanbers’, yet the NTCGNSC is currently
proceedi ng along this path” (POASM et al 2001).

Their w thdrawal was supported by two other NGOs and an Orang Asli community group!? not con-
nected with the MICC consul tations, which endorsed the NGOs Statenent to MICC, July 2001 (see
Appendi x 2). In Septenber 2001, the groups issued a follow up statenent to MICC, reiterating
their firmintention to withdraw “both our involvenent in, and endorsenent of, the MICC MC&l

process”. Also in Septenber 2001, the groups decided to forma coalition of indigenous conmu-



nities and NGOs working on certification and forest issues vis-a-vis indigenous and | oca
forest comunities ownership rights, user rights and access to resources, known collectively
as JOANGOHut an.

Despite the JOANGOHut an groups’ wi thdrawal and stated concerns, the NSC nmeetings went ahead
with the formation of a ‘Technical Wrking Goup’ (TW5 within the NSC to draft an ‘ FSC-com
pati bl e standard’.

Subsequently, MICC organi zed regional -1evel consultations to identify Verifiers for the re-
spective Indicators. These were held in Sabah, Sarawak and Peninsul ar Mal aysi a between Apri
and July 2002. The MICC cl ai med that from Sabah, “There was good representation of the social
and environnmental stakehol der groups” given that 17 representatives from 11 organi sations
attended the two Sabah Regional Consultations held on 17-18 April and 25-26 June 2002 in Kota
Ki nabal u. The MICC al so clained that “These representatives [of Sabah] participated very ac-
tively and provided useful inputs into the forrulation of the Verifiers, especially for Prin-
ciple 2: Tenure and Use Rights and Responsibilities, and Principle 3: |Indigenous Peoples’

Ri ghts”. MICC al so reported that:

“Just like in Sabah, the response fromthe social and environmental stakehol der groups
in Sarawak was indeed encouragi ng..Even though the representatives of the indigenous
peopl e did not attend the Peninsul ar Mal aysi a Regional Consultation held from 24-26
July 2002 in Kuala Lunmpur, there was active participation froma sociol ogist who is an
expert on the | ocal indigenous people (Oang Asal).” (MICC 2002a)

The increasi ng nunbers of social and environnental stakeholder groups invited by MICC to be
involved in the MC& Devel opment Process nmay appear encouragi ng. However, in the perspective
of JQOANGOHuUt an:

“The MICC in proceeding with its voluntary certification scheme w thout adequately
addressing the call of the communities and NGOs for a nmoratoriumon further |ogging ...
in areas where indi genous peoples are asserting their native rights to | and, denon-
strates the total |ack of genuine concern of indigenous peoples rights and the basic
principles of forest nmanagenent” (JONGOHutan 2002).

So, the question remains as to whether or not the presence of added social and environnental
st akehol ders — in particular those ‘representing’ indigenous groups but not calling for the
amendnent or repeal of legislation that inpinges on indigenous and |ocal forest comrunities’
rights, is only being used to legitimze indigenous and |ocal forest communities’ participa-
tion in the standards devel opment process. The conposition, functions and objectives of some
of these groups may have provided the |ocal identification of themas being indigenous groups,
representing, for exanple the Iranun, Tidung and Kedayan of Sabah, or the Dayak and Orang U u
of Sarawak. However, they tend to be oriented towards the nore traditional and cultural as-
pects such as indigenous art and crafts, dances, traditional costunmes, handicrafts, etc and
not fundanmental issues pertaining to protection and recognition of rights.

I'n communi ty workshops in the regi ons of Sabah, Sarawak and Peni nsul ar Mal aysi a i n February-Apri
2001, which were initiated by NGOs and communities, and funded by the Tropical Forest Trust, it
was concl uded that the way to accord | egal recognition and protection to native custonary rights
over |land for the indi genous peoples is to anend the | aws on | and (Yong et al 2001). The workshops
enphasi zed that:

“The NTCC and FSC nust ensure that certifiers of FMJs and concessi onaires seeking FSC
certification of forest products adhere to FSC Principles and Criteria and to guide-

| ines established on a consultative and participatory basis for certification. In this
context, consultative and participatory nmeans the full prior inforned and consent of

i ndi genous peopl es and forest communities to the establishnent of the Forest Managemnent
Units or concession areas that does not threaten or dimnish, either directly or indi-
rectly, the customary land rights, tenure rights and resources of indigenous peoples.
Sites of special cultural, ecological, econonmic or religious significance to indigenous
peopl es shall be clearly identified in cooperation with the indigenous peoples, and
recogni zed and protected by the federal and State governnents and their statutory bod-
ies, logging concessionaires or |icense holders, certifiers, the public” (Yong et. al.
2001).



3. MICC and the FSC

3.1. How the collaboration started:

According to Tinothy Synnott, the FSC s Executive Director at the tine:

“I'n Septenber 1994, the FSC ED net representatives who had little enthusiasmfor
col  aboration with FSC. In 1995 — 1988 [sic], further neetings were held in KL

[ Kual a Lunmpur], and with the Ml aysi an Ti nber Council (MIC) representatives in
Europe, but there was little scope for collaboration..

At the end of 1998, Mal aysia officials indicated that they wanted to col |l aborate
with FSC. The Mnister of Primary Industries [M LimKeng Yaik] announced in Lon-
don that Mal aysia was extrenely interested in collaboration with FSC, and the

i mpression that Ml aysia was hostile to FSC was a m sunderstandi ng The ED and two
FSC nmenbers nmet the London director of the Ml aysian Ti nber Council in Decenber
1998. The ED went to Kuala Lunpur in March 1999 for neetings with the Mnister,
forestry officials, NGOs,® and tinmber exporters...NTCC and FSC agreed to col | abo-
rate in revising the MC& , to make them conpatible with latest | TTO and FSC docu-
ments” (Synnott 2001).

As was candidly noted in an article in The Star newspaper, the 1998 deci sion by MICC to engage
with FSC was a ‘180 degree turn’ fromthe md 1990's, when Primary Industry M nister Datuk
Seri Dr LimKeng Yai k used words |ike “discrimnatory, undenocratic, divisive, msleading and
di shonest, inpractical and costly, and counter-productive” when describing the FSC certifica-
tion drive (Yoga 2001a).

I n Decenber 2000, in conjunction with the nentioned workshop in Kuala Lumpur, a Menorandum of

Under st andi ng (MoU) was signed between MICC and FSC, with agreenment to carry out a ‘Gap Anal y-
sis’ and a conparative study of the MC& as well as to carry out a conparative study of MICC

and FSC requirenents. The objectives of the ‘Gap Analysis’ study were “to help MICC fill the

gaps, inmprove its standards and systens and help the NSC in setting up the standards.”

Wirk on the FSC-MICC Conparative Study started in January 2001. Two ‘i ndependent expert con-
sultants’ were appointed, Janmes Sandom by FSC and Markku Simula by MICC, to do the assessnent
and to wite the report. According to Sandom and Simula, “The process of devel opi ng nati onal
standards in Mal aysi a has been conprehensive and opportunities have been provided for the main
interest groups to participate — at both the national and regional |evels.” (Sandom and

Simul a, 2001). The conparison of the MC& and the FSC P&C was conpleted in late March, while
the study of FSC Process requirenents was conpleted in June 2001.

However, there are reasons to question the notivations of MICC in collaborating with FSC. From
early on, it seens to have been a deliberate strategy for the MICC to use the collaboration in
order to gain international recognition. For exanple, at a session with Orang Asli communities
in Peninsular Malaysia in April 2001, the MICC told the participants that “the MICC would try
to cooperate with the FSC towards a |ong-term col | aborati on” and added that, “the Ml aysian
standard was conpatible with the FSC and thus Mal aysian [tinber] products are now gai ning
acceptance in the international narket”. In Decenber 2001, the MICC announced that they would
anyway be going ahead with a voluntary schenme using a set of old criteria which has 29 indica-
tors, and which had been fornul ated under a Mal aysi a- Net her| ands cooperati on programfor tim
ber certification in 1996%.

The MICC further announced that the first phase of the certification process would be using
the interim Ml aysian Criteria and Indicators for Forest Managenent Certification (MZ& ). The
MICC al so said that this interimstandards woul d becone “FSC conpatible” in ‘Phase 2. The
MICC scherme was officially launched by the Ml aysi an government in January 2002.

3.2. MICC in search of international acceptance

The MICC sudden ‘u-turn’ with respect to their ‘perspectives on the FSC seens to have cone
froma realization that without any international acceptance the Ml aysian certification
scheme woul d not be an effective tool for the pronotion of Ml aysian tinber and tinber prod-
ucts in foreign markets. As noted in the article ‘Lunbering process of certification’:

"The NTCC concedes that FSC-endorsenent of the MC& is crucial since it would be diffi-
cult to convince the international market to accept the MC& ' (Yoga 2001la).

MICC has however continued to ‘put pressure’ on the FSC by stating that it will work with
‘other schenes’ if there is no FSC-endorsenent of their standards. As noted in the article
referred to above:



“if there is no FSC-endorsenent, the NTCC will work with other international certifica-
tion schemes” (Yoga 2001a).

In the Mnutes fromthe 5" NSC neeting of the MICC the Chairman further states that:

‘...MICC is also currently collaborating with the Pan European Forest Certification
(PEFC) Council, as well as collaborating with other ASEAN nenber countries to develop a
Pan ASEAN Certification Schene’ (MICC 2002b).

This indicates that MICC s ‘conmtnent to the FSC goes only as far as FSCis a useful insti-
tution with which to be associated in order to legitimse the MICC and its practices (see Box
1 bel ow).

Inpatient for certification: Tine is noney

The text below is quoted verbatimfroman article in the Business Tinmes (Ml aysia) 19'" of June
2001 entitled ‘Tinmber exporters turn to Mexico-based standards’ (Zaidi |sham|Isnmail 2001).

MALAYSI AN timber exporters are, for now, left with no alternative but to subscribe to the
Mexi co- based Forest Stewardship Council (FSC) tinber certification to achi eve greater success
in the devel oped nation markets. Industry sources said the environment-consci ous consuners of
these countries trust the tinmber certification of FSC, a non-governmental organisation (NGO .
“Until the National Tinber Certification Council can cone up with an inter-nationally-recog-
ni sed | abel, the exporters have to rely on FSC s certification,” a source told Business Tines
in Kuala Lunpur.

He noted that the local tinber exporters without FSC certification will continue to | ose out
on markets until Ml aysia s very own certification programre is drawn up soon. Certification
is inportant as it indicates that Ml aysia' s tinber conme froma sustai nabl e and wel | - managed
forest and certification allows better pricing and value for noney. Wth such |abelling,

Mal aysi an tinmber products shoul d have greater access to overseas markets particularly the US,
Europe and other markets that insist on certification for their tinber inports.

The National Tinber Certification Council (NTCC) was established in 1998 to undertake the task
of overseeing the certification process of Malaysia's tinber. But progress has been sl ow sone-
what because the international conmunity views Malaysia' s certification programme with scepti -
cism To counter this negativity, NTCC has since sought out the powerful FSC to endorse the
counci | .

An industry source said the NTCC has yet to conme up with a tinber certification standard that
suits FSC criteria on forest sustainability. He noted that at present, NTCC faces too many
hurdl es before such a | abelling can be set up for Malaysia' s tinmber exporters. “lI’'mafraid

ti mber conpani es cannot afford to | ose markets fromwaiting because tinme is noney. It is a
matter of dollars and sen to them” the source said.

In the fifth neeting of the NSC, WAF Mal aysia raised a concern with regard to the MICC s use
of the acronym'FSC in the docunments related to the MICC s standard devel opment process. They
argued that the use of the initials ‘FSC should be dropped fromthe draft standard docunent.
To this the Chairman of the NSC replied that:

“...there is a history behind the use of the FSC in the draft standard. Hence it would
not be appropriate to stop using the termFSC, as it would be denying the existence of
t he MICC- FSC col | aborati on” (MICC 2002b) .

When drawi ng up what MICC has repeatedly referred to as the ‘ FSC conpati bl e standard’ the nane
‘FSC is used by the MICC on docunents related to this standard devel opnent process within the
MICC. This seens to be in violation of FSC regul ati ons, but nevertheless it has continued up
until OCctober 2002, creating confusion as to whether or not the NSC- appointed TW5 is actually
FSC endorsed, and to what extent the collaborati on between MICC and FSC is still ongoing or
has ended.




4. Assessing the MICC-FSC Col | aboration and standards devel opment process

4.1 The process

The MICC/ MC& process apparently | acked transparency, accountability, full consultation and
fair decision-nmaking. Furthernore, the ongoing process has been painted by MICC as a rosy

pi cture of NGOs participation, by nere fact of the enduring involvement of NGOs such as WAF
Mal aysi a and I nternational Federation of Building and Wod Workers (I FBWY.*® Wth tine, nore
and nore ‘social and environmental stakehol der groups’ have been invited to participate in the
MICC wor kshops and ‘alternate’ NSC nenbers have been accepted. However, the mgjority of these
groups and individuals are those that tend to be nore ‘culturally-oriented’ , rather than those
that take a nore independent position on issues of indigenous and | ocal forest comunities’
rights.

Mal aysi an NGOs and community groups who have withdrawn fromthe MICC process still believe
that, whilst social and environnental groups increasingly participate in the devel opment of
MC& to conply with FSC requirenents, the process remai ns questionabl e when fundanental issues
of indigenous and | ocal forest comunities’ rights that had been raised several times to the
MICC have continuously been ignored and not resolved (see Appendix 2). As an indigenous rep-
resentative froma Sarawak NGO aptly noted:

“At the 1st NTCC neeting.in KL about one and a half years ago, we, the NGO
groups present had al ready made our stand very clear that the National Tinber
Certification process is not acceptable for Sarawak.Qur opposition was on the
ground that the NTCC process will only be inplenented within areas gazetted as
permanent forest estate (PFE) — which neans within the Sarawak context — within
areas gazetted as protected forests and forest reserves!® ...As Native Customary
Ri ghts (NCR) are extinguished or cannot exist within the PFE, i.e. within the
areas to be | ogged and where the NTC process will apply, how can the natives be
called “a stake holder” in the NTC process? Wthout NCR or any right, how can
the natives [be] asked to be consulted, to participate or to share in the ben-
efits of this NTC process?” (Indigenous representative froma Sarawak NGO, pers.
comm 2002)

The resignation of WAF Mal aysia as a nmenber of the MICC Board of Trustees validated what the
NGOs and conmuni ty-based groups that withdrew fromthe MICC MC& process had been saying:

“On the 31st January 2002, the MICC certification schene was | aunched by the
Honourable M nister of Primary Industries. However, it is in WAF Malaysia's view
that the MICC schene is not an adequate nechanismto inprove forest nanagenent
as the standards that is being used did not undergo the due consultative process
wi th stakehol ders. Therefore, after due consultations with forestry rel ated
staff, it was decided that WAF Mal aysia could not share in the responsibility of
the MICC schenme in its current form’ (WAF Mal aysia 2002).

4.2 Stakehol der Participation

The participation and invol venent of comunity-based groups and indi genous conmunity menbers
in the MICC certification process has been m sconstrued as giving consent and approval to the
standards drawn up by the MICC. It is clearly stated in the nunerous NGO Statenents to MICC

t hat :

“The objections that we have raised several times to the MICC have continuously been
ignored and not resolved. W, therefore, had no other choice but to w thdraw our in-
vol venent fromthe MICC process at the end of July |ast year.

We deeply regret efforts by the tinmber industry in this country and the MICC in pro-
ceeding to certify tinmber from Mal aysia as being “sustainably produced” when the con-
cerns of indigenous comunities and | ocal communities have not been taken into account
and their rights ignored” (JOANGCOHUtan 2002).

Anpng the NGOs, WAF Mal aysia has been the nost involved in the MICC/ MC& process. WAF Mal aysi a
al so sat on the MICC Board of Trustees, until their resignation on 30 January 2002. However,
it is still coordinating the four-nenber Technical Wrking Goup (TW5 forned to work on re-
vising the MC& to make them ‘conpatible with the FSC P&C . As affirnmed in WAF' s Position

St at ement :

“WAF Mal aysia’'s resignation fromthe Board [of MICC] does not signal our withdrawal
fromthe entire certification process. Rather, WAF Malaysia will renmain actively in-



volved in the current nulti-stakehol der participatory consultative process, which is
running in parallel with the current MICC scheme” (WAF Mal aysia 2002).

Nonet hel ess, the MICC and the tinber industry tend to assume that WA Ml aysia represents the
NGO comunity, particularly the environnental sector. However, it nust be made clear that the
WAF Mal aysi a does not represent the concerns of indigenous, non-governmental and conmmunity
organi sations as a whole, and it is noticeable that WAF Ml aysi a has never openly and actively
supported all the Joint NGOs Statenents to MICC

4.3 Certification for whom and for what?

The fundanental difference between the objectives of the MICC in devel oping certification
standards and that of the community-based groups and NGOs is that, according to JOANGOHut an:

“the MICC is structured to find ways to sell our tinmber while we are mandated to pro-
tect our forests and to secure the livelihoods and interests of indigenous peoples and
| ocal communities who live in, depend on and derive their spiritual and cultural iden-
tity fromthe forests” (POASM et al 2001)

To further illustrate this difference, MICC has yet to provide an adequate and satisfactory
response to the concerns repeatedly rai sed by NGOs and conmuni ty-based groups that
participated in the MICC process. These concerns were summarized by JOANGOHutan in a press
statement in January 2002

“We had since 1999 been involved in the process to review, discuss and i nprove the
Mal aysian Criteria, Indicators, Activities and Standards of Perfornmance (MC& ) for
Forest Managenent Certification because we were genuinely interested in achieving

sust ai nabl e forest managenent in Ml aysi a.

However, we have also clearly comunicated to the MICC about a nunber of fundanmenta
i ssues throughout the process that needed to be addressed and resol ved before any
credi ble and effective certification schene can be in place

The issues centered on the rights of indigenous peoples to customary | ands and forests
and livelihoods of the people who live in and around the forests.

Anong the serious concerns that we had raised with the MICC incl uded -

1. The encroachnent of Forest Managenent Units, Protected Areas and | oggi ng concessions
into the community’'s forest areas which take away or restrict the comunity’s ownership
rights, user rights and access to resources. Many of these areas are still being

di sput ed because they involve either part or the whole of |ands and forests over which

nati ve conmunities have native customary rights and cl ai ns;

2. The concept and process of sustainable forest nanagenent and certification is
difficult for many of the indigenous and |ocal communities to understand because of the
technical terns and lack of full information in local |anguages. Further, the concept
of Sustainabl e Forest Managenent (SFM as enforced through |egislation and forest
managenent plans is different fromcomunities who see SFM as a neans to ensure the
continuity of forest resources for food, nedicines, other daily needs and inheritance
to the future generations;

3. I ndigenous peoples have particular rights to |l and and use of forestland, which is
different fromother forest users. There nust be due recognition and respect for
i ndi genous val ues, know edge and practice related to |land and forest;

4. Involuntary relocation of villages in the FMJ results in the |oss of ownership and
user rights. Besides, governnents and devel opnent agenci es often make deci sions to nove
the communities w thout consulting themfirst, resulting in further inpoverishnent of
the communities; and

5. Participation of indigenous and |ocal forest comunities nust not be limted to just
a few appointed | eaders or nenbers of the community. The entire village nust be
inforned, consulted and involved in decision-making processes in order to have

meani ngful participation before they give their informed consent to the planning or

i npl enentati on of devel opment on their land or forest areas.

W had denanded that the process for the devel opment of standards and criteria for tinber



certification be participatory, consultative, open, transparent and involve representation
of all key stakehol der groups at all |evels who have a genuine interest in forest
managenent and conservation in Ml aysia” (JOANGOHUt an 2002).

The MICC, in proceeding with the process of developing the national certification scheme and
‘harnoni zati on of the MC& with FSC wi thout adequately addressing the concerns of the conmu-
nities and NGOs, thus continue to denonstrate the |ack of genuine protection and recognition
of indigenous peoples rights and basic principles of sustainable forest managenent.

4.4. FSC encouraging MICC to ‘proceed rapidly

In all the NGO Statements to MICC, it has been nmade clear that a nmjor concern was the inad-
equacy of the MC& to give due recognition to the rights of, and user rights on, the tradi-
tional territories of |local indigenous and forest comunities. Yet Primary Industries M nister
Lim Keng Yaik at a press conference at the |aunch of MICC's Tinber Certification Schenme on the
31st of January 2002, accused NGOs and community groups pulling out of the MICC MC& process
due to MICC' s refusal “to give in to our demands, which ambunted to asking the MICC to break
the country’'s laws and regulations.” Comenting on the pullout, at the sane press conference,
MICC s Chair, Dr Freezail ah, said,

“Even though the FSC includes a provision to include representation of the social and

i ndi genous groups, it was the group who pulled out...The FSC knows that we have tried to
get themback into the process and |'msure they will make the necessary adjustnents to
take this into account.”

An FSC i nternational Board nmenber, Sian Tuan Mk, who is Ml aysian and has been involved in the
MICC process, has also indicated that those who have pulled out ‘have unrealistic demands’ and
that their places can be taken over by others. For instance, the mnutes of the third neeting
of the National Steering Conmittee stated that:

“M. Mk believed that the NGOs nmay have some mi sperceptions about FSC and therefore
they keep on nmeking unrealistic demands ... He however stressed the need to deal with
this situation cautiously, and not to be seen to be chasing themaway. He saw the need
to send the minutes of the NSC neetings to the NGOs concerned, and to |l et the NGCs
concerned know that they have to cone in and participate in the NSC. If not, other
parties will be invited to represent their interests’ (MICC 2001).

It is apparent fromthis statenent that it is maintaining the illusion of ‘nulti-stakehol der
processes and participation’ which is inportant, and not actual participation and denocratic
standard devel opment processes based on FSC s Principles and Criteria. FSC s board nenber from
Mal aysi a has thus instead of stressing the inportance of true transparent nulti-stakehol der
processes and respect for Indigenous Peoples rights in their own territories, rather enpha-
sized that speed is essential. On the 12" June 2001 it could be read in the Star that:

“Mok thinks Ml aysia should work fast to have certification in place, otherwise it

would at the losing end. As it is, Brazil and Ecuador already has FSC-certified plywod
and sawn tinber” (Yoga200la)

5. Concl udi ng renarks

FSC s ‘col |l aboration’ has been used by the MICC to legitimze a process which ainms to serve
those with a vested corporate interest in certification occurring quickly in Mlaysia, whilst
ignoring difficult and time consumi ng issues such as | ndigenous Peoples’ rights and tenure.
Those ‘representing the FSC seem even to have encouraged MICC to ‘speed up the process’ wth
little apparent regard for the issues raised by social and indi genous stakeholders. . The FSC
thus finds itself in a position were it is currently being used by MICC to legitimze its
practices and agendas. This increasingly serves to undernine FSC s own credibility.

As the MICC ‘went alone’ to |aunch their own schenme (see 3.1.) in January 2002, the
JOANGChut an groups, who had all withdrawn half a year earlier in protest, stated that:
“In relation to the forest nmanagenent perfornmance standards, we had insisted that the
i ndi genous conmmunities’ legal and customary tenure or user rights (adat) be recognised

Est abl i shment of FMJs and concessionaires seeking certification of forest products nust
conply with the criteria and indicators established on a consultative and participatory
basi s and the adat. Consultative and participatory nmeans the full prior inforned and
consent of indigenous peoples and forest comunities to the establishnent of the FMJs
or concession areas that does not threaten or dinminish, either directly or indirectly,
the customary land rights, tenure rights and resources of indigenous peoples.



Land and forest disputes between the conmmunities on the one hand, and the governnent,
| oggi ng concessionaires and |icensees on the other hand, are serious and continue to
exist in the country. Violations of the rights of indigenous peoples continue and the
tinmber certification process does not acknow edge such concerns” (JOANGCHuUt an 2002).

At the time of witing it still seems unclear if there is any ‘collaboration’ ongoing between
the FSC and the MICC. While it has been clained by staff nmenbers of the FSC that the fornal
col | aboration has ended, FSC was represented at the 6th NSC neeting at the end of COctober
2002. Wil e there appear to be confusion both within the MICC and the FSC regardi ng what the
content of the ‘collaboration’” nowis, or is not, it is perfectly clear that as of Novenber
2002, MICC continues to use FSC s nanme in its standard devel opment process, and refers to the
standards as ‘' FSC- Conpati bl e Mal aysi an Standards’. They do this despite the fact that the
whol e JOANGOHuUt an networ k has withdrawn, the demands raised since 1999 (see Appendix 2) have
not been taken into consideration, and neither the ‘working group’ nor the ‘standard’ has any
of ficial endorsenent fromthe FSC.

There are inportant decisions to nake for the FSC. Many observers are watching if the FSC will
continue to |l end support to the Mal aysian industry and government’s calcul ated efforts to
avoi d boycotts and get better access to markets for Ml aysian tinber, w thout addressing the
vi ol ati ons of indigenous peoples rights and destruction of their livelihoods. If the FSC con-
tinues to lend its name to MICC s devel opnent of flawed certification standards and practices,
whi | e ignoring Indigenous Peoples rights to their lands and forests, the FSC will be seen to
have becone a hindrance to, instead of a catalyst for, the pronotion and respect for Indig-
enous Peopl es rights.
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Appendi x 1
Mermber groups in JOANGOHut an

#1. Persatuan Orang Asli Senenanjung Ml aysia (POASM, Senenanjung Ml aysi a
#2. Sinui Pai Nanek Sngi k (SPNS), Perak

#3. Konmuniti Orang Asli Daerah Slim River, Perak

#“4. Center for Orang Asli Concerns (CQAC), Sel angor

#5. Partners of Community Organisations (PACOCS Trust), Sabah

#6. KERUAN Associ ation, Sarawak

#7. Borneo Resources Institute (BRI MAS), Sarawak

#8. SILOP, Sarawak

#9. | ndi genous Peopl es’ Devel opnent Centre (IPDC), Sarawak

#10. Institute for Devel opnment and Alternative Living (IDEAL), Sarawak
#11. SACCESS, Sarawak

#12. Sahabat Al am Mal aysia (SAM, Ml aysia

13. SCS Sel angor (Save Qur Sungai Sel angor), Sel angor

14. Suara Rakyat Mal aysia (SUARAM, Sel angor

# These groups have participated in the MICC workshops since August 1999 until they wi thdrew
fromthe MICC/ MC& process in July 2001.

! This paper is based on various sources, including the authors’ involvenent in the earlier stages of the
MICC, MC& and NSC processes between August 1999 and July 2001, NGOs statements to the MICC and press
rel eases by JOANGOHut an. Cont act: joangohut an@ahoo. co. uk.

2 JOANGOHutan is a network of 14 non-governnental, community- and |ndi gnous Peopl es organi zations. The

list of nenbers in the JOANGOHut an coalition can be found in Appendi x 1.

w

| ssues concerning ‘ Mitual Recognition’” between MICC and FSC, especially in terns of FSC (non) conpliance
with FSC Motion 11/1999 are not discussed in this case study. For el aboration on this specific issue see
section 2.5.2 of the report.

The | ndi genous del egat es from Sabah, Sarawak and Peni nsul ar Ml aysi a unani nously agreed the use of the
term‘Orang Asal’ during the First National Conference on Land Rights for the Indi genous Peopl es of

Mal aysi a (Hak Tanah dan Jatidiri Orang Asal SeMal aysia) 2™ and 3¢ Septenber 1996, Kual a Lunpur, Ml ay-

si a.

In two exceptional cases, the courts have ruled in favour of the indigenous communities: (1) Sarawak High
Court Judge lan Chin's verdict on the Runah Nor case (an indigenous |ban |onghouse community), that the
Borneo Pul p and Paper (BPP) and Sarawak State Government had illegally acquired their land. Follow ng the
Rumah Nor victory, based in part on the evidence of comunity-based maps of their traditional |ands, the
Sarawak | egislature passed a new | aw in Novenmber 2001 that outlawed community-based mapping; and (2) in
April 2002, seven Temuan Orang Asli in Peninsul ar Mal aysi a won their case when Federal H gh Court Judge Mohd.
Noor Ahnad ruled that the federal governnent, the Selangor state governnent, construction firm United
Engi neer Mal aysi a (UEM and the Mal aysi an H ghway Authority (LLM had unl awful |y appropriated the Orang Asli
traditional territories for the Kuala Lunmpur International Airport.

5 Al though Europe is a relatively small market, it exerts significant influence in the global tinber

trade.
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" Information for this section is largely extracted from Sandom and Si nul a 2001.
8 Mal aysian Tinber Certification Council was fornerly known as the National Tinber Certification Council
(NTCC) the terms NTCC and MICC are both used inter-changeably to describe the same institution.
° The statenent was signed by: Persatuan Orang Asli Senenanjung Mal aysia (POASM, Center for Orang Asli
Concerns (COAC), Partners of Community Organisations (PACOS), KERUAN Association, Borneo Resources
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Institute (BRI MAS), Indigenous Peoples’ Devel opnent Centre (IPDC), SILOP, Institute for Devel opnent and
Al'ternative Living (IDEAL), SACCESS, Sahabat Al am Mal aysia (SAM, Umnui Pai Manmek Group, SOS Sel angor
(Save Qur Sungai Sel angor), Suara Rakyat Mal aysi a ( SUARAM) .

Direct Resource Managers in MICC' s context refers principally to Mnistries, State Forestry Departnents,

gover nment agenci es and statutory bodies, and research/scientific community.

The groups were Center for Orang Asli Concerns (COAC), Persatuan Orang Asli Senenanjung Ml aysi a
(POASM), Partners of Conmunity Organisations (PACOCS Trust), Keruan Association, Borneo Resources Insti-
tute (BRI MAS), I|ndigenous Peoples’ Devel opment Centre (IPDC), SILOP, Institute for Devel opnent and

Al ternative Living (I DEAL), SACCESS and Sahabat Al am Mal aysia (SAM .

The two NGOs were Save Qur Sungai Selangor (SOS) Selangor and Suara Rakyat Malaysia (SUARAM, an
envi ronnmental coalition and human rights organi sation, respectively. The Orang Asli group was the Urui Pai
Manek Group, based in the northern state of Perak.

The NGCs nmet were bigger environmental NGOs such as WAF- Mal aysi a, whose views and priority on environnental
conservation (soil erosion, wildlife conservation, etc.) do not necessarily represent the concerns of
i ndi genous peopl es and conmuni ty- based soci al NGOs. For exanpl e, conflicts happen between WAF- Mal aysi a and
villagers as in the case when WA- Ml aysia is nore concerned with limting the nunber of aninmals hunted,
whereas the villagers go hunting to neet subsistence needs respecting the traditional custom of ‘not
depl eting the resource’.

In 1996, pilot forest and CoC Certification were conducted by SGS Malaysia in three states in Peninsular
Mal aysi a i.e. Sel angor, Pahang and Trengganu agai nst the requirenents of the Keurhout Foundation within the
bi | ateral Dutch-Mal aysia Cooperation programre. |f the forests in the three states were found to be in
conpliance with the Keurhout Standard, conprising of 29 ‘indicators’, the tinber would have been | abel | ed
wi th the Dutch Keur hout Hal | mark System However, SGS Mal aysi a found nejor contraventions. All three states
failed to receive ‘certification’ (Yoga 2001b). However SGS Mal aysi a then issued ‘audit statenments’ (not
certificates) to the three states, which conmitted the three pilot states to achi eve conpliance with MC&l
by 2000 (Sandom and Sinula, 2001). The three states eventually passed their assessnents by SGS Mal aysi a
agai nst this flawed standard between Novenber 2000 and February 2001, after which the final reports went
to review by the Keurhout Foundation. However the Forestry Departnent and MICC i nmedi ately procl ai ned the
forests in the three states as being certified as sustainably nanaged. Furthernmpbre MICC s seni or nmnger
Har nari nder Singh infornmed the Star newspaper that 93,552 cubic neter of ‘audited tinber had been exported
up to February 2001. The article in the Star concludes that: 'The three states fail ed even to neet Kerhout's
29 indicators, when the current MC& has 53. Detractors clained that the Kerhout guidelines were watered
down—after all, the foundation represents the Dutch tinber industry which wants to ensure a supply of
processed tinber’. (Yoga 2001b).

The IFBWV is the appointed coordinator for the ‘social’ groups while WA Ml aysia coordinates the
environnmental groups in the NSC. It was pointed out in the withdrawal letter fromthe community groups and
NGOs in July 2001 that: “ ..the potential for the Social Goup to reach consensus is difficult as the
wor ker’s union has conflicting interest with comrunity organizations within the group. Thus far, the union
representatives have al so denonstrated inflexibility and | ack of openness to indi genous peopl es’ concerns.
Represent ati ves of community organi zati ons question the union’s legitinmacy to be within this group and thus
need clarification on their position and interests” (POASM et al 2001).

Under the Sarawak Forest Ordi nance Cap. 126, once a protected forest or forest reserve is gazetted over an
area over which the natives claim NCR, their Native Customary Rights are extingui shed.



